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Current shifts in copyright law suggest an imbalance between the rights to a creation and 
the rights of the public. Libraries have an obligation to address these shifts due to the 
singular space that they occupy within the copyright debate – that of wanting to enlist 
copyright law to enrich citizenry rather than to promote a financial return on an 
investment. This paper argues that libraries must not let themselves be marginalized in 
the debate over what copyright is and will become in this digital age. It also seeks to 
illuminate the urgent need for discourse by analyzing the evolution of US Copyright 
Policy in light of the effects of Creative Commons, Open Access, Digital Rights 
Management Systems, and issues of copyright versus contract. The difficulties faced by 
ever-morphing copyright law are examined, with special focus on the changes this 
invokes for libraries in the digital realm in how information is apportioned, manipulated 
and distributed.  
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Introduction 
 
The library has historically served as the traditional structure of authority and 
qualitative certification for information (Wegner & Zemsky, 2007).  However, the ways 
in which people apportion, manipulate, and distribute information in the 21sth century is 
undergoing a metamorphosis driven by the proliferation of digital information, now 
retrievable outside the walls of the library.1  This transformation requires that we 
reappraise intellectual property laws, specifically the concept of copyright in this digital 
age. 
The U.S. Constitution’s stated purpose behind copyright is to make ideas 
available for human progress,2 not to lock them up.  This was achieved by coupling the 
incentive of granting rights to a creation for a limited time span so that new information 
could be dispersed.  Scholarship in any setting, including academic libraries, is largely 
dependent upon collaboration and building upon the works and ideas of others.  It is 
therefore vital that libraries become active participants and not simply observers in the 
interpretation of copyright in this new landscape.  The lack of a comprehensive 
 
1 The Association of College and Research Libraries, in an essay titled “The Changing Roles of Academic 
and Research Libraries” argues that “traditional structures of authority and qualitative certification, which 
the library embedded both in its own collection and in the scholarly apparatus it supported, have been 
engulfed in a flood of information from multiple sources, disseminated primarily in digital form, and 
retrievable by means that the library, and hence the academy, no longer control.” (Wegner, Zemsky)  
2 Article I, section 8, clause 8 of the United States Constitution provides that Congress shall have the 
power: "to promote the Progress of Science and useful Arts, by securing for limited times to Authors and 
Inventors the exclusive Right to their respective Writings and Discoveries." 
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understanding of copyright, prevalent even among librarians,3 may hasten a dangerous 
shift in copyright policy--a migration from copyright as a control, fundamental in the 
facilitating of innovation, to “copyright as a significant asset to this country’s economy” 
(Loren).  A prime example of this shift can be seen in the adoption of the Digital 
Millennium Copyright Act in 1998, which validated whatever rights or restrictions the 
copyright holders themselves implemented in computer code, regardless of fair-use, 
preservation, or lending of materials, all of which traditionally have been protected uses 
of materials.  
Libraries, in contrast to publishers and even creators, are in the singular position of 
appreciating copyright in terms of its capacity to enrich citizenry, not as something 
created solely to gain a financial return on an investment.  The role of the library and 
librarian is to collaborate with the user to gather information in context: navigate 
catalogs, databases, books, journals, primary and secondary sources, reformulate the 
query, and make the connections between seemingly disparate pieces of information.  
Arguably, these connections may lead to the creation of knowledge; this knowledge can 
then be disseminated.4 Ultimately, it is libraries that assume responsibility for 
preservation not only of materials used to locate information, but also, in cases of 
libraries with institutional repositories, to hold and preserve the actual output of the 
scholar.  These three roles of libraries have been documented in multiple library contexts.  
In “What do Librarians and Information Scientists Do? The ODAPCOSRIU in the 
                                                 
3 In his 2006 piece titled “Library Schools and the Copyright Knowledge Gap” Matthew Dames found that 
out of 49 accredited library schools only two schools offered specific copyright courses in addition to 
noting that the ALA’s “Guidelines for Choosing a Master’s Program in Library and Information Studies” 
http://www.ala.org/ala/accreditation/lis dirb/lisdirectory.htm #Guidelines did not provide information about 
the need for special training in Copyright Law. 
4 Dissemination happens in multiple forms throughout a person’s life – in the classroom, while writing a 
paper, during research and collaboration, through simple conversation. 
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I&OEM,” Charles Curan succinctly argues that libraries are there from “invention 
through use, and back” (Curan, 2001).  The Digital Library Federation’s definition of a 
digital library is: “organizations that provide the resources, including the specialized staff 
to select, structure, offer intellectual access to, interpret, distribute, preserve the integrity 
of, and ensure the persistence over time of collections of digital works so that they are 
readily and economically available for use by a defined community or set of 
communities” (DLF). An academic library’s purpose is, very generally, to support 
universities in their core purpose of research and education (Wegner & Zemsky, 2007 ). 
These variable definitions, coupled with an understanding of the librarian’s role, 
elucidate the underlying philosophy of libraries:5 the creation, dissemination, and 
preservation of knowledge. This philosophy, then, in concert with libraries’ unique 
investment in and view of copyright, and the fact that copyright is instrumental in how 
libraries function, compels libraries to avoid being marginalized in the copyright debate.  
Librarians’ knowledge of matters involving intellectual property, copyright law and fair 
use concepts, is fundamental for a variety of reasons, not the least of which is to enable 
users, whether researchers, students, faculty or community members, to utilize materials 
without trespassing the law.  
Recent events affect libraries everywhere and necessitate a complex understanding of 
copyright law that goes beyond Section 108, the section of the Copyright Act that 
provides for copyright exceptions for libraries and archives.  These events include the 
Association of American Publishers’ expressed concerns about alleged violations by 
university systems in administration of electronic course reserve collections (Dames, 
                                                 
5  For the purposes of this paper, unless specifically connoted, the term library will refer to an 
academic research library. 
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2006), the Library of Congress’s creation of the World Digital Library, Google Books 
Project (Google Book Search), and the NIH mandate to government-funded researchers 
to place their work in PubMed. Beyond these issues libraries now must also face the 
advent of the Digital Millennium Copyright Act (DMCA) and the Uniform Computer 
Information Transactions Act (UCITA).6 Frighteningly, “the terms of access, 
distribution, and copying now are dictated by the copyright holder, not negotiated 
through market or law (Vaidhyanathan, 2004).” Succinctly put,  
                                                
“what libraries and librarians are asking, with only partial response so far, is whether 
publishers really need to own the content outright and control all aspects of it. The 
economic power that ownership provides is sometimes wielded abusively, generating 
not just adequate revenue for and from the crucial services that publishers do provide, 
but also enormous profits. The question, put another way is, ‘Are there enough rights, 
when well managed and distributed, to produce some revenue from peer review and 
first publication, and support unrestricted teaching and research use, and maximize 
social and research impact from (perhaps slightly delayed) open access to the public?’ 
” (Ober, 2006)  
  
This paper argues that the shifts occurring in copyright law represent a striking 
change in Congressional interpretation of the copyright clause and a significant limitation 
on public access to the benefits of the creative process, in disregard of the purposive 
language of the copyright clause.  It then argues that this shift is in direct conflict with the 
mission and purpose of libraries as well as being a dramatic and restrictive change from 
the stated constitutional purpose of copyright. 7  
 
6 UCITA is a proposed state contract law regarding licensing software and all forms of digital information. 
So far it has become law in two states – Maryland and Virginia. 
7 This paper does not argue in favor of strict constructionism, but rather as Lawrence Solum argues in 
Congresses Power to Promote the Progress of Science that the language is meaningful: “To promote the 
progress of science and the useful arts” contributes meaning to Intellectual Property Clause in patent cases. 
Since the construction of the Patent Clause and the Copyright Clause were parallel, it follows that Congress 
must avoid monopolies that stifle competition without any complimentary “advance in the progress of 
science” (Solum). Cases cited include Bonito Boats, Inc. v. Thunder Craft Boats, Inc. in which the court 
stated that the “Patent clause itself reflects a balance between the need to encourage innovation and the 
avoidance of monopolies which stifle competition without any concimitant advance in the ‘Progress of 
Science and the Useful Arts’” and in Lee v. Runge Justice Douglas confirmed that if it was applicable to 
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What would copyright in this age have to look like to support the philosophy and 
purpose of libraries? This paper will attempt to address this question by analyzing US 
copyright policy in light of the effects of Creative Commons, Open Access, Digital 
Rights Management, and issues of contract versus copyright.  It will examine new 
difficulties faced by ever-morphing copyright law and court rulings suggesting that 
contract supercedes copyright.  In particular it will focus on the changes this provokes in 
the digital realm and the implications for the fair use doctrine when contracts repeatedly 
usurp copyright law.  It will look at how current copyright law affects both works being 
created and works already within the public domain.  
 This paper illuminates the urgent need for public discourse about the balance 
required in copyright law if copyright is to fulfill its stated constitutional purpose, “[To] 
promote the progress of science and useful arts,”8  
 
 
 
 
 
 
patents it was applicable to copyright by stating, “While this court has not had many occasions to consider 
the constitutional parameters of copyright power, we have indicated the introductory clause, ‘To promote 
the progress of Science and the useful Arts’ acts as a limit on Congress’ power to grant monopolies through 
patents” (Solum).  
8  Article I, section 8, clause 8 of the United States Constitution 
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Chapter One: Copyright Background 
 
Copyright is “the right to reproduce, distribute, adapt, display, or perform a work” 
(Coleman, 2007).  More expansively, a “’copyright’ exists when there is an original work 
of authorship that is fixed in a tangible medium” (Besek, 2003).  This can range from a 
book to a napkin, from a scribbled sketch to a sculpture.  There are two criteria that mark 
a work as original: it cannot be copied from another work; and it must exhibit creativity 
(Besek, 2003).  A limited monopoly attaches to an original work, creating enough of a 
reward to encourage creativity, but restricted in order to enrich ‘public domain’ quickly.  
This restriction arises because creativity depends on the “use, criticism, supplementation, 
and consideration of previous works” (Vaidhyanathan, 2001).  
A solid understanding of the shifting balance of power in United States copyright 
policy today must incorporate a review of the history of copyright.  All discussion of 
Copyright Law in the United States starts with Article 1, section 8, clause 8 of the United 
States Constitution which states that Congress shall have the power: “to promote the 
Progress of Science and useful Arts, by securing for limited times to Authors and 
Inventors the exclusive Right to their respective Writings and Discoveries.” It is the only 
constitutional clause granting powers to Congress that actually states the purpose of 
granting those powers in the document.9  The reason the purpose of copyright and patent 
                                                 
9 Section 8 of Article I gives Congress the ability to declare war, coin money, raise and support Armies, 
and provide and maintain a navy. None of these other grants however specifically says for what purpose the 
power should be exercised. (Loren)  
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are expressly stated, while none of the other listed powers has their purpose stated, may 
be found in an examination of the history of the monopoly of copyright.  
 The birth of copyright, at least as it is understood in the United States, can be 
traced to the introduction of the printing press in England in the 15th century.  This 
invention made it possible for the first time to turn a profit publishing and selling books.  
The publishers (known at the time as stationers) wanted to protect their trade, and so the 
concept of a “stationers copyright” arose.  This concept gave a particular member of the 
Company of Stationers the right to copy a particular work, as bestowed by and enforced 
by the “Company” (Ewing, 2003).  There was a fee for each individual book monopoly, 
which was paid to the crown.  As Loren explains,  
“[t]he members of the Stationers’ company were almost all of the printers in 
England; if they agreed to respect one another’s claims to particular works it was 
a de facto monopoly.  Thus, the idea of a ‘copyright’ started out as a member of 
the guild registering the title of the manuscript or ‘copy’ with the guild.  
Registering a copy with the guild gave that printer the exclusive right in the copy.  
Thus copyright as first used was a noun - the exclusive right in the copy, whereas 
today many think of copyright more as a verb - the exclusive right to copy” 
(Loren).  
The registration of a copy only gave the bookseller the exclusive right to print and sell the 
work as a matter of private law, however; this meant that it could only be enforced 
among the members of the Stationers’ Company.  To expand the reach of this right, the 
booksellers sought codification of their private law.  In 1557 the British crown, in order 
to censor “the dangerous possibilities of the printed word” granted a royal charter to the 
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Stationers’ Company that limited printing to members of the guild (Loren), thus allowing 
the Stationers’ to destroy “unlawful” books.  This meant that if a nonmember was 
printing a registered work or if the work was disagreeable to the Crown the Stationers 
had authority to stop the publishing of said materials.10  In 1662, the Licensing Act11 
reasserted the stationer monopoly and the crown’s powers of censorship.  Nowhere in 
either of these acts was the creator of the work granted any power; instead, only the rights 
of the printer of the work were asserted.  It was not until the Statute of Anne in 1710, 
which introduced the idea of copyright as belonging primarily to authors rather than 
printers, that a basis for the first Copyright Act come into existence.  This Act‘s stated 
purpose was. “the Encouragement of Learning, by Vesting the Copies of Printed Books 
in the Authors or Purchasers of such Copies, during the Times therein mentioned” and 
was meant to prevent the “Printing, Reprinting, and Publishing” of books without “the 
Consent of the Authors or Proprietors of such Books and Writings” (Batchelor, 2004).  
The Statute instituted a period of copyright for twenty-one years for any book already 
published, (a nod to the Stationers) and for new books authors were granted copyright for 
fourteen years, that they could assign (or sell) to stationers, after which time the “sole 
right of Printing” returned to the author (assuming he/she was still living) for a further 
period of fourteen years.  In addition to establishing copyright as belonging primarily to 
authors rather than to publishers; this act also established a limited time that copyright 
                                                 
10 This is an early instance of using the press to censor. 
11 The Act (13 & 14 Car. II. c. 33) restricted the number of Master Printers to 20, and the number of 
journeyman printers was also limited. It also required that all publications contained both the name of the 
author and the name of the printer and be submitted to a licensor: law books had to be licensed by the 
Lord Chancellor; works dealing with history or the affairs of state had to be licensed by a Secretary of 
State; works of divinity, philosophy or science had to be licensed by the Archbishop of Canterbury or York, 
the Bishop of London or the Vice-Chancellor of Oxford or Cambridge university. There was little printing, 
due to these regulations of news-papers. It also stated that books should state nothing “contrary to good 
taste and good manners.” (“Licensing Act (1662”)) 
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could be held, after which works would enter the public domain.12  This changed the 
profession of authorship by making it possible for the author to earn money from the 
market place, rather then rely on an aristocratic patron to foot the bill.13   The Statute of 
Anne was also an historic marker for libraries, as it required a copy of each work to be 
presented to the Royal Library, the libraries of Oxford and Cambridge universities, the 
four Scottish universities and the Faculty of Advocates in Edinburgh.  This is one of the 
bases for institutional collections, such as those found in many academic libraries, which 
characterize learning today.14  
American copyright may be rooted in some respects in the Statute of Anne, but it 
also has a basis in piracy.  After American emancipation from the rule of the Crown and, 
thus, British copyright laws, American printers had great incentive to pirate others’ 
works, and authors had little incentive to produce original works.  In an attempt to change 
this, individual states began to enact their own copyright statutes. Noah Webster, of 
dictionary fame, was integral in persuading individual states to adopt copyright 
                                                 
12 This also marked the creation of the idea of public domain.  As Vaidhyanathan, writes in Copyrights and 
Copywrongs,  “[t]he addition of these terms created the first codified notion of a ‘public domain,’ a 
collection of works old enough to be considered outside the scope of the law and thus under the control of 
the public and the culture at large (Vaidhyanathan, 2001).” 
13 Before the Statute of Anne ?? was possible for creators to make money from the market place of their 
own works they would produce for a patron. This meant that their work was controlled, at least to a certain 
extent, by the patrons want, politics, and generosity. A prime example of and authors’ dependence on 
patrons in England in the 17th and early 18th century can be seen in John Dryden, poet, literary critic, 
translator and playwright. His patrons included “members of the royal family (the king, the queen, the 
Duke and Duchess of York, and the Duke of Monmouth), political leaders in office from Danby, 
Sunderland, and Clarendon to Clifford and Lawrence Hyde, statesmen out of place (Leicester, Chesterfield, 
and Halifax) and peers of some literary ability (Orrery, Newcastle, Rochester, Mulgrave, and Dorset), both 
Tories and (especially after 1688) Whigs, both Protestants (like Lord Haughton) and Catholics (Radcliffe, 
Salisbury, Clifford.)”  He heaped praise on each and every patron, all of his works began with a dedication 
to patrons, and he was accused of pandering. Contemporaries and historians made accusations that his work 
was compromised due to his dependence on the patronage system (Griffen, 70).  
14 This was not the first time this was done In France in 1537, under the rule of Francois I the Ordonnance 
de Montpelier ordered all printers and booksellers to deposit a copy of each work in the royal library – this 
established the first legal deposit system. This is also the basis for Library of Congress collection 
development policy, which is essentially every book published in the US. However, since United States 
Copyright Law is primarily based on British concepts of the law, the advent of this order in Britain is 
significant for the purpose of this paper. 
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protections.  He was in the unique position of being both publisher and author, and so 
wanted each state to pass a copyright act that would protect both his work as an author 
and his work as a publisher (Vaidhyanathan, 2001). Webster had to lobby each state 
individually since the Articles of Confederation did not specifically give Congress the 
power to write laws to determine copyrights.  In 1783 he had his first success when the 
Connecticut legislature enacted a law entitled "Act for the encouragement of Literature 
and Genius."  This act gave authors who were residents of the US control of printing, 
publishing, and selling for 14 years as well. Importantly the law also read that the author 
must “’furnish the Public with sufficient Editions,’ such that an author could not benefit 
from the protection of the law while restricting access to his work” (Vaidhyanathan, 
2001).  After Connecticut enacted their law the legislatures of Massachusetts, New York, 
New Jersey, New Hampshire, Rhode Island, Virginia, and Delaware joined in.  Each state 
enacted slightly different laws, some of which were more powerful then others; the state 
actions led the Constitutional Convention to adopt what would become the Copyright Act 
of 1790.  The framers of the US Constitution relied heavily on the Statute of Anne when 
structuring copyright law in the United States, as evidenced by the similarity between the 
statement in the Statute of Anne regarding the “encouragement of learning” and the 
statement in the US Constitution “to promote the progress of Science and useful Arts.”  
Additionally, both the Statute of Anne and the US Constitution limit the copyright period, 
and provide for its release into the public domain at the end of this period.  However, 
unlike the English Act which allowed government officials to reform prices believed to 
be too high, the U.S. Copyright Act relied solely on the marketplace to dictate prices.   
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Over the course of the next two centuries, changes to the Act came more and 
more rapidly.  In 1831 copyright protection was extended to twenty-eight years with the 
possibility of a fourteen-year extension.  The rationale behind the extension was to offer 
American authors the same protections that European authors were given.  In 1886 the 
Berne Convention, (an international treaty that served as the basis for recognition of 
copyright between sovereign nations,) marked the beginning of international norms for 
copyright protection.  Initially this treaty helped European nations to establish uniform 
copyright law so that registration was not necessary in every country.  Although this 
treaty had little effect on the United States in 1886, especially as the US was not a 
signatory at the time, it would have an impact later, after it had undergone multiple 
revisions.  One notable revision to the Berne Convention was the Berlin Act of 1908 - 
this set the duration of copyright at life of the author plus 50 years, as well as expanded 
the scope of the Convention to include new technologies.15  During the late 19th century 
in the United States however, American Copyright law applied only to American authors, 
thereby preventing European authors from profiting from the publication and sale of their 
works at low prices in the U.S.  Small publishing companies flooded the American 
market with inexpensive knock-offs of European titles and because of this printers and 
large publishing companies joined together to call for an international copyright 
agreement in 1891 (Adler, 2007).  
In 1909, due in part to the push by printers and large publishing companies, as 
well as the adoption of the Berlin Act of 1908 by the Berne convention, a revision to the 
                                                 
15 The United state became a signatory to the Convention in 1988, making the inclusion of the Berne 
Convention in a history of copyright in the United States important. 
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US Copyright Act occurred.16 The bill enlarged the categories to include any and all 
works of authorship and broadened the term to twenty-eight years with a possible 
renewal of an additional twenty-eight. This was meant to rebalance the rights of the 
copyright holder with those of the public.  Although this revision of the Copyright Act 
extended the life of copyright protection, it was approached with trepidation by 
legislatures.  It attempted to secure for the creator an “adequate return for all use made of 
his composition” while also attempting to “prevent the formation of oppressive 
monopolies, which might be founded upon the very rights granted to the composer for the 
purpose of protecting his interests” (Adler qtd. H.R. Rep. No. 2222, 60th Cong., 2nd 
Sess., p. 7 [1909], 2007).17 
The next change in the United States did not occur until the advent of 1976 
Revision of Copyright Law.  Before 1976 copyright was not automatically given when 
the work was created, but rather had to be registered with the Copyright Office or notice 
had to be published with the work for a copyright to be assumed – therefore the legal 
assumption of copyright was given to the publishing institution unless otherwise noted.  
The revision granted copyright automatically to the creator of a work which meant that 
the 1976 revision shifted the initial legal assumption of copyright in favor of authors over 
publishers, so that it became “standard practice for most publishers, particularly those of 
                                                 
16 Although revision of the Copyright Act was done in part as reaction to the Berlin Act it is important to 
note that the United States did not comply at this time with the Berne Convention, merely extended the 
term of protection. The Berlin Act had extended the length of protection to life of the author plus 50 years, 
U.S. law did not approach this term until 1976. 
17 "The main object to be desired in expanding copyright protection accorded to music has been to give the 
composer an adequate return for the value of his composition, and it has been a serious and difficult task to 
combine the protection of the composer with the protection of the public, and to so frame an act that it 
would accomplish the double purpose of securing to the composer an adequate return for all use made of 
his composition and at the same time prevent the formation of oppressive monopolies, which might be 
founded upon the very rights granted to the composer for the purpose of protecting his interests" (H.R. Rep. 
No. 2222, 60th Cong., 2nd Sess., p. 7 [1909]).  
  14
science, technology, and medicine (STM) journals, to required authors to transfer to them 
the copyright the law has vested in authors (Coleman, qtd. Bachrach et al., 1998).” 
Technological developments and their impact on what might be copyrighted, how works 
could be copied and what constituted an infringement began to be addressed in the 1976 
revision.  These changes anticipated adherence to the Berne Convention by the United 
States.  The 1976 act extended the term of protection to life of the author plus 50 years 
(works for hire were protected for 75 years).  The act dealt with everything from scope 
and subject matter of works covered, exclusive rights, copyright term, copyright notice 
and copyright registration, copyright infringement, fair use and defenses and remedies to 
infringement.  Additionally and for the first time, fair use and first sale doctrines were 
codified, and copyright was extended to unpublished works.  
The importance for libraries and archives of the copyright protections granted in 
1976 cannot be overstated.  Lisa Maria Smith explains, “[l]ibrarians are interested in 
these issues, especially in the digital age, because they are so fundamental to our work.  
Copyright is at the heart of library work.  Without the special provisions in the copyright 
act, libraries would not be able to loan materials.” (Long, qtd. Smith, 2006)  Libraries and 
archives would be unable to preserve without special provisions written into the 
Copyright Act.   
Libraries rely on a few key sections in the Copyright Act that enable them to 
preserve and provide access, including Sections 109, 108, and 107.  Section 109 (a) of the 
Copyright Act states that once a copy of a work is lawfully obtained, either purchased or 
gifted, the owner may dispose of the copy as he or she wishes, without gaining 
permission of the copyright holder.  This section of the Copyright Act allows libraries in 
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the United States to lend books, and accept donated books, without violating the law 
(Ryan, 2004).   
The law also grants an exemption to libraries allowing them to make and 
distribute copies of portions or (if work is out of print) the entirety of protected works.  
For example, for the purposes of preservation, if new copies of the work are not 
commercially available, a library can make up to three copies (17 U.S.C § 108) (National 
Research Council, Committee on Intellectual Property Rights in the Emerging 
Information Structure, 2002) (U.S. Copyright Office, 2007).  Libraries participated 
specifically in the creation of Section 108 by participating in advisory panels appointed 
by the Copyright Office, that were comprised of publishers, authors, libraries and 
lawyers.  
Also important for libraries is Section 107, which contains an exception to the 
exclusive rights of owners to make and distribute copies of their works in some instances.  
Although ambiguous at best, this section defined the concept of “fair use” for the first 
time.  The section states that “fair use of a copyrighted work, including such use by 
reproduction in copies or phonorecords or by any other means specified by that section, 
for purposes such as criticism, comment, news reporting, teaching (including multiple 
copies for classroom use), scholarship, or research, is not an infringement of copyright.”  
Four factors are considered when determining what is fair use: purpose and character of 
the use, nature of the copyrighted work, the amount and substantiality of the portion used 
in relation to the whole, and the effect of the use on the potential market.  Fair use is the 
use of a copyrighted work for purposes such as criticism, comment, news reporting, 
teaching, scholarship, or research.” (17 U.S.C. § 107) (National Research Council, 
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Committee on Intellectual Property Rights in the Emerging Information Infrastructure, 
2002).   
Fair-use issues are still the subject of much academic debate.  In 1998 Laura 
Gasaway wrote about concerns librarians struggle with in this digital age.  One of the 
primary concerns of archives as they move more and more of their rare items and 
manuscripts online is how fair-use applies to digital objects.  “Even after one obtains 
access to a work, fair use affects what that individual can do with the work.  May a user 
place a copy of a copyrighted work on a homepage?  Reproduce the work in printed 
copies?  May a user upload it to a listserv for mass distribution?  Alter the work for 
instructional purposes?  The answers to these questions are the very essence of fair use 
(Gasaway, 1998).”  The reality is that fair use varies from work to work, and the only 
body that can authoritatively determine fair use is a federal court, and then only on a 
case-by-case basis.18 
In 1998, the highly influential Sonny Bono Copyright Term Extension Act 
(CTEA) was signed into law, amending the original Copyright Act to extend the term of 
copyright to life of the author plus seventy years.  This included all works still under 
                                                 
18 There are many case examples to choose from. Stanford creates accessible summarized examples on their 
website illustrating the variety of decisions regarding fair-use < 
http://fairuse.stanford.edu/Copyright_and_Fair_Use_Overview/chapter9/9-c.html> 
. In Wright v. Warner Books, Inc., 953 F.2d 731 (2d Cir. 1991), where a biographer of Richard Wright 
quoted from his unpublished letters and unpublished journal entries the courts decided that due to the 
limited amount used and that the purpose was informational that it fell within the bounds of fair-use. The 
Nation magazine published bits from Gerald Fords unpublished memoirs several weeks before it was 
serialized in another magazine and the courts ruled that this use was not fair-use (Harper & Row v. Nation 
Enters., 471 U.S. 539 (1985)).  Jeff Koons is intimately acquainted with the different applications of fair 
use. In Blanch v. Koons, 2005 U.S. Dist. LEXIS 26299 (S.D.N.Y. 2005) the courts ruled that his use of 
portions of a fashion photo in a painting was transformative, and therefore acceptable. However in Rogers 
v. Koons, 960 F.2d 301 (2d Cir. 1992), where Koons had created a series of porcelain sculptures based on a 
photograph of a man and woman holding puppies, which he defended as parody since it was part of a series 
he created called “Banality”, the courts disagreed. They also noted that it didn’t matter that the 
photographer had never thought to make sculptures, it only mattered that there was a potential market for 
the sculptures. The examples are many, and often they are not clear cut.  
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copyright at the date it went into effect as well as future works.   The CTEA made it 
extremely difficult to find works in the public domain, as illustrated by the table below: 
 
Source: This table is drawn from the piece “The Wrinkle in Your Research and Teaching: 
Copyright, DMCA, Guidelines, and Public Domain” 
(http://www.mtsu.edu/~itconf/proceed03/98.html) 
 
The only exception in the act specifically for libraries, archives and educational 
institutions is that they, not individuals, may treat a copyrighted work in its last twenty 
years of copyright protection as if it were in the public domain  There are certain 
restrictions on this exemption: the purpose of treating the work as such must be for 
archival or non-commercial purposes, a search must have been done to make sure the 
work is not for sale, and, finally, use of the work must cease if the owner of the copyright 
provides notice that it is being used commercially. 
The next major fluctuation in US Copyright policy occurred in1998 when 
President Clinton signed into law the Digital Millennium Copyright Act (DMCA).  This 
was done in part to comply with the World Intellectual Property Treaty (WIPO) that the 
United States signed in 1996.  This Act built on the Berne Convention to include 
protection for digital works and software.  WIPO made it a copyright infringement to 
make copies of material on a website or to remove or alter the copyright owner’s 
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information from a digital work.  It also provided that all signatory countries were 
required to enact laws to protect digital work; hence the DMCA.  Arguably, the most 
important thing the Act did was to put the power to regulate copying in the hands of 
software engineers and the companies that employ them.  Vaidhyanathan argues that 
“[the DCMA] takes the decision-making power away from Congress, courts, librarians, 
writers, artists, and researchers (Copyrights and Copywrongs, 174).”  The DMCA 
prohibits both the circumvention of any effective technological protection measure 
installed to restrict access to a copyrighted work as well as the manufacture of a device, 
creation of a program, or an offer of services that defeat technological protection 
measures.  If one cannot access material because of technological blocks, fair use cannot 
be invoked.  The Act orders the Librarian of Congress to conduct rule-making hearings to 
judge the effects the law will have on non-infringing uses of copyrighted material.  It 
allows certain uses such as reverse engineering, security testing, privacy protection, and 
encryption research.  It makes no textual change to the fair use provisions of the 
Copyright Law, despite eliminating the possibility of authorized access to protected 
materials for fair use purposes (Vaidhyanathan, 2001), which is contrary to the text of the 
Copyright Law.  Additionally, the DCMA changed existing copyright law to allow 
libraries certain privileges, specifically, allowing them to make copies of their own works 
(Copyright Office Summary, 1998).  At the same time it limited the use of those copies to 
the library premises.  Many libraries and archives worry, however, that the Act does not 
allow the lending of digital works, despite the fact that “[t]he nature of digital documents 
is such that lending would almost always involve copying (Ryan, 2004).”  In Besek’s 
exploration of the implications of DMCA for digital preservation, the fact that the DMCA 
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allows non-profit libraries and archives to make three copies of digital materials was an 
empty promise because such copying is allowed only after the original format has 
become obsolete (Besek, 2003). 
One of the most striking things that the DMCA did was to make illegal the 
circumvention, removal, impairment, or deactivation of technological protections against 
unlawful access, as well as the manufacture, sale, or distribution of code-cracking devices 
that would enable unauthorized access or copying (Covey, 2005).  In essence, it validated 
whatever rights or restrictions the copyright holders themselves implemented in computer 
code (Covey, 2005).  The DMCA also gives Internet Service Providers protection from 
being contributory infringers if copyrighted material is posted on a website that the ISP 
merely hosts, as well as giving the copyright holder the right to subpoena information 
about the potential infringer from the ISP (Griffey, 2004). 
The DMCA also undermines what is known as the “first sale doctrine”, (Section 
109).  Under first sale, a person who buys a work from the copyright holder can highlight 
a book, copy portions for noncommercial use, resell it to someone, and lend it to someone 
without first getting permission from the copyright holder.  This is part of how libraries 
have traditionally lent materials. Because the DMCA, however, lets content providers 
regulate access and use, the content provider, can decide all terms of how the work can be 
used, affecting the purchaser’s first sale rights. In 2001 the DMCA released a report that 
found that because transmissions over the Internet reproduce a copy on the recipients 
computer the first sale doctrine does not apply in a digital environment. They found that 
because physical copies (such as books) degrade over time and digital copies do not that 
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they should be segregated. So the first sale doctrine still applies to analog copies but not 
to digital works.19 
 In a time of rapid technological change affecting the storage and conveyance of 
intellectual property, it is essential that librarians understand the historical underpinnings 
of copyright and its integral relationship to the services of libraries.  New laws influenced 
by new media are both complex and obscure – as we explore these developments, it is 
important to remember that the significance is not merely a matter of learning to navigate 
new regulations.  Even the authors of these new laws may not be entirely aware of what 
they are creating, and thus it may fall to librarians to evaluate if and how they may 
undermine traditions that were once considered essential to creating a free and educated 
populace in an enlightened democracy.  
 
19 U.S. Copyright Offic, DMCA Section 104 Report, August 2001. 
http://www.loc.gov/copyright/reports/studies/dmca/sec-104-report-vol-1.pdf 
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Chapter Two: Digital Rights Management 
 The DMCA’s new restrictions opened the door for the strange coupling of digital 
rights management systems, contract law and copyright law.  Digital rights management 
(DRM) refers to systems used to protect the copyrights of electronic media.  Often DRM 
systems do this by encrypting data so that it can only be accessed by authorized users or 
marking the content with a digital watermark or similar method so that content can not be 
freely distributed (What is DRM? - A Word Definition from the Webopedia Computer 
Dictionary). 
 The WIPO Copyright Treaty of 1996, to which the U.S. is a party, requires 
countries to prohibit circumvention of “technological protection measures used to protect 
copyright”20 as well as to prevent the removal or alteration of rights management 
information (Lim, 2006).  In the United States this was accomplished through the 
enactment of the DMCA; which prohibits the circumvention of any technological 
protection measure installed to restrict access to a copyrighted work.  The idea, as stated 
in the above definition of DRMs, is to address copyright problems that arise due to digital 
technology, particularly the Internet.  Digital technology and the internet make it possible 
for exact copies of copyright protected materials to be made without permission as well 
as provide for wide transmission of these copies.  Lim argues that, at first glance, DRMs 
seem like a good solution to curb illegal use that copyright owners “have faced since the 
early nineties.”  However, this theoretical model is flawed.  “Digital rights managements 
                                                 
20 Article 11 WIPO Copyright Treaty 1996. 
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systems often ignore the user rights that exist under copyright law (Lim),”21 and the 
DMCA explicitly prohibits any circumvention of technological protections on 
copyrighted works.  This prohibition effectively favors the digital protections of DRM 
systems over copyright laws, thereby making it possible for copyright owners to ignore 
user rights. The DMCA is also an attack on what is known as the “first sale doctrine”, 
(Section 109).  Under first sale, a person who buys a work from the copyright holder can 
highlight a book, copy portions for noncommercial use, resell it to someone, and lend it 
to someone without first getting permission from the copyright holder.  This is part of 
how libraries have traditionally lent materials. Because the DMCA, however, lets content 
providers regulate access and use, the content provider, can decide all terms of how the 
work can be used, affecting the purchaser’s first sale rights.  
The Copyright Act gives users fair-use rights of copyrighted materials, but in 
practice, in a digital arena, these rights are not meaningful, as they are thwarted by DRM 
systems that give the copyright holder more rights to the work than does the Copyright 
Act.  This alteration in the digital realm prompts the question: what protections are still 
available for material in digital form under Copyright Law?  Digital copyrighted material 
now has effectively three different layers of protection - a Copyright Act to protect 
creative works, digital rights management systems, and legal protection of the DRMs 
within the DMCA that makes it illegal to circumvent the digital mechanisms protecting 
copyright (Lim, 2006).  
 The Copyright Act, as a protection for intellectual property, differs from other 
property law.  Under the Act, the copyright owner has a bundle of rights, and the public 
                                                 
21 Lim was writing regarding Australian law, but the quote, and many of the ideas hold true with regard to 
US copyright law as well. 
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has fair use rights, which include being able to use copyrighted works in limited ways for 
research, private study, criticism, etc.  “Up till now, the rights of a copyright owner have 
been limited and have never been absolute like the rights of the owner of tangible 
property such as a table or chair.  If I own a table, I do not have to allow others to use my 
table, for free or for a fee” (Lim, 2006).  Under copyright law, however, others are 
allowed to use portions of works, regardless of whether or not the copyright holder gives 
permission.   
 However, the extra protection for copyrighted digital material provided for by 
DRMs provide the copyright owners more rights than non-digital copyright owners are 
provided by giving complete power of access and use to the owner of the work.  When a 
work is accessed that has a DRM, such as an encryption on an online article, the user 
must accept the terms in order to be allowed to see or use the article, which may limit use 
in more ways then copyright does.  Furthermore, the DMCA has made it  illegal to 
circumvent these controls.  Therefore, the transaction between the user and the copyright 
owner for access to the article becomes, essentially, a contract, with the terms dictated by 
the owner.  In the case of some e-books, the user is only allowed to read them on the 
screen, but not print them, and in order to see the book the user must agree, contractually, 
to not print or store the book.  This is much more restrictive use then a user would have 
of a book not in digital form, as all rights that exist in copyright law must bow to the 
terms of the contract between the copyright owner and the consumer (Lim, 2006).  
 So much information is now in digital form, often accessed via the web. DRM 
and contracts should are concerning because as the amount of content in digital form 
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increases, and will continue to increase, so to are the instances in which DRM and 
contracts are used. DRMs are just one layer of protection we are adding to works.  
  Digital rights can be broken down into three different contexts: intellectual 
property law (copyright), technological controls (DRMs), and the licensing and contracts 
(Coyle, 2006).  The history of copyright law and DRMs are only part of the story – the 
emergence of contracts in the realm of copyrighted works is also a critical facet of the 
changing face of copyright in the United States.  
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Contract Versus Copyright: 
 
DRM systems often require that, in order to access a work such as a digital 
journal article, users must sign an electronic user agreement22.  This agreement acts as a 
contract between the user and the owner of the copyrighted material, setting out terms for 
how the material may be used.  If a user is accessing an electronic journal through a 
library website the library will have previously negotiated terms of use with the database 
provider that the journal is purchased through. Different database providers will have 
different licensing agreements – some may not allow for remote access, even with a user 
name and security code, some will have only read-only articles, it can vary from license 
to license. A student or library user at the University of North Carolina is confronted with 
this statement: 
“U.S. Copyright law (Title 17 U.S. Code) and regulations issued by the 
Copyright Office govern the copying of copyright materials, including electronic 
information products and software, copying from a copyrighted work, including 
printing and downloading may constitute an infringement of the law. Use of 
equipment or electronic products or software owned by the University of North 
Carolina in a manner inconsistent with copyright law and license agreements23 is
                                                 
22 Signing is as simple as clicking on “I Accept” 
23 Emphasis added. 
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strictly prohibited. The person using the equipment is liable for any 
infringement he or she commits. 
For information on rights and restrictions that apply to 
specific resources, please contact Selden Durgom Lamoureux” (E-
Research Tools-UNC Chapel Hill Libraries:User Rights and Restrictions.) 
This statement requires an understanding by users of what are allowable uses under 
Copyright Law as well as implying that these uses of material vary depending on possible 
licensing agreements.  As soon as a user begins to use the electronic library resources 
they are implicitly agreeing to an understanding of the above statement. 
Other times simply accessing a webpage can mean that a user agrees to terms 
without even having to electronically sign an agreement.  Consider, for example, this 
portion of a User Agreement, which is available by clicking on minute lettering at the 
bottom of the Raleigh News and Observer’s webpage:  
“You will not in any way violate the intellectual property laws protecting the 
content accessible through The News & Observer.  This means you agree not to 
copy, modify, publish, transmit, create derivative works from, transfer, sell or 
display the content, including logos, trademarks or service marks, or otherwise 
violate the proprietary rights of The News & Observer or others.  You will not 
reuse, republish or otherwise distribute the content or any modified or altered 
versions of it, whether over the Internet or otherwise, and whether or not for 
payment24, without the express written permission of The News & Observer or 
the copyright holder” (newsandobserver.com | User Agreement).   
                                                 
24 Emphasis added. 
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The fair-use doctrine of the United States Copyright Act is not as restrictive as the above 
mentioned User Agreement, this is important in that often these agreements are, like the 
one above,  are not prominently placed on the website – therefore a user might not know 
that they are agreeing to terms that disallow certain fair-uses.  Unlike this agreement and 
others of its kind, the Copyright Act allows the reuse, republication and redistribution of 
copies for non-commercial, educational purposes, as well as providing a plurality of 
rights that are not always licensed together.  The economic rights in copyright should be 
understood as a bundle of rights that includes the rights to reproductions, adaptations, 
public distribution, public performance of the work, and public display of the work 
(Besek, 2003).  It is important to understand copyright as a bundle of rights as contract 
and licensing agreements are used to manage these different aspects, or individual rights, 
more and more frequently. 
The tension between copyright law, contract law, and DRMs is changing the way 
libraries will administer use of their digital works in the future.  Ryan writes that the 
“acquisition of e-books and online periodicals will transpire in one of two ways: libraries 
will either be allowed to download and keep copies without any restrictions, (much as 
they now do with paper issues,) or they will have to agree to the terms of various ‘click-
wrap’ contracts in return for remote access to some subset of a publisher’s content”  
(Ryan, 2004).  This is dangerous because “[courts] are more often than not finding that 
electronic terms of use are valid contracts, even if the user has no say in setting those 
terms, and even if it is not clear that the user ever agreed to them to begin with” (Wagner, 
2003).  This is seen in ProCD, Inv. v Zeidenberg, 86 F. 3d 1447, 1452 (7th Cir. 1996) and 
more recently in I-Lan Systems, Inc. v. Netscout Serv. Level Corp. 183 F. Supp. 2d 328, 
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329.  Each of these held that click-wrap licenses are enforceable.  The debate about 
whether contract clauses that may run counter to copyright law should be preempted by 
federal copyright law is still ongoing.  In challenges against contractual prohibitions 
against fair use, courts are not striking contract clauses very often (Wagner, 2003).  Some 
courts argue that this is reasonable because “copyright is enforceable against the whole 
word, whereas contractual rights are enforceable only against the parties involved” 
(Walden,  2001).  The balance achieved by copyright, for both libraries and users of 
copyrighted material, is being upset by the contractual prohibition of fair use and 
preservation and the courts may ultimately support the contracts over copyright law.  This 
relatively new area of digital rights within copyright threatens the rights that libraries and 
archives have conventionally enjoyed.   This can be seen through the lens of several types 
of contracts and licenses, including those between the copyright owner and the 
technology developer, those between the copyright owner of digital material and a 
potential user (including libraries), and through the copyright transfer and exclusive 
license agreements between a copyright holder (particularly faculty at an academic 
institution) and a publisher.  
First, we see the issue highlighted in contracts between the copyright owner, the 
technology developer, and potential users.  Downloads of digital objects, such as a 
newspaper article or an e-book, often come with the software necessary to open the work.  
As argued however, “each download is accompanied by technological as well as 
contractual restrictions.  These restrictions eliminate the ability to print pages, to copy 
and paste, or to lend a copy of the work (Ryan, 2004).”25  The laws relating to digital 
                                                 
25 Ironically, the very restrictions the author writes about made the studying of this Note particularly 
difficult, since I was unable to either print it, or to copy and paste sections I wished to quote from. 
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materials and their rights are not yet fully fledged, and yet the use of contracts for digital 
material is already common: an example of DRM and contractual restrictions trumping 
copyright law is illustrated by a recent situation involving Adobe, an e-book reader, and 
Lewis Caroll’s Alice in Wonderland.  An e-book reader was developed by Adobe, and in 
order to demonstrate its workings to publishers the company chose a work already in the 
public domain, Alice in Wonderland.  This work had been digitized by volunteers as part 
of Project Gutenberg26 and was electronically available to anyone free of charge.  Adobe 
copied the work and added their proprietary code.  “The user agreement accompanying 
the e-book demonstration said that readers accessing the e-book demonstration were not 
permitted to give, lend, or print out a copy of the public domain work.  They were not 
allowed to quote from the book.  And, more amazingly, they were even prohibited from 
reading this public domain book aloud” (Wagner, 2003).  The story gets progressively 
stranger from here, however.  In Nevada, in 2001, a computer programmer for the 
Russian company ElcomSoft was arrested after giving a presentation describing a 
program he had written for his company that enabled books to be de-encrypted for a 
number of uses – including some fair-uses.27  The program could also be used to unlock 
the software Adobe had used to encrypt Alice in Wonderland.  When he was arrested the 
programmer was charged with distributing a product whose purpose was to circumvent 
copyright protection measures, as laid out in the DMCA.  The Association of American 
Publishers, it should be noted, came out in support of this arrest in a press release 
                                                 
26 Project Gutenberg is a volunteer staffed project that digitizes and archives works already in the public 
domain and attempts to make them as accessible as possible on most computers.  
27 It is important to note that the program he was presenting on was legal in Russia. 
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(Association of American Publishers Statement in Support of Sklyarov Prosecution).28   
These charges were brought in spite of the fact that the content of the book was part of 
the public domain, and heedless of whether the consumers who acquired access to the 
book through the code already owned the book.  The charges against the programmer 
were dropped but the court, when ruling to dismiss the charges, found that “even though 
readers of the e-book could not copy parts of the book electronically, which might be 
consistent with fair use, because that would break the encryption, they could exercise 
their fair use rights in other ways, such as copying down quotes from the book by hand” 
(Wagner, 2003).  This decision seems to disregard the fact that even though some fair 
uses of the work could be made, for example, by copying it by hand, a contract associated 
with the DRM might still override the ability of a user to make fair use of the work - such 
as seen in Adobe’s contract for the e-book reader that would have prevented the quoting 
or even reading aloud of Alice and Wonderland. 
 The contract between copyright holder and the technology developers is also 
important when evaluating how contracts are changing our ability to rely on copyright 
law to use works.  Another example of this can be found in the CSS (Content Scrambling 
System) encryption system for DVDs,29 a system which prevents routine copying of 
                                                 
28 Publishers interests regarding protection of electronic works are in often in conflict with fair uses of 
works as is also demonstrated in multitude of highly restrictive copyright transfer agreements and archiving 
policies that many have adopted. 
29 In 1999 DeCSS was released anonymously and freely online enabling a decryption of a CSS enabled 
movie. A Norwegian teenager had broken the CSS encryption on DVDs, he couldn’t be sued in the United 
States though. Eric Corley, among others, was sued for putting the decryption system on his Web Site and 
providing links to where else it could be found on the web. Although code is protected free speech, Reno v 
ACLU, when Eric Corley put DeCSS on a web site he was sued. He claimed that the inability to put the 
DeCSS decryption code violated his free speech. “The court disagreed and held that the anti-circumvention 
provision is a permissible content-neutral restriction on free speech. However the court did recognize that 
computer code was free speech, much like any other publication” (Gassaway, What’s Happened to 
Copyright.) Even though it has been broken, and computer code is protected free speech, finding that ant-
circumvention was permissible means that it is still illustrative of the protections within protections that can 
be placed on a work, making legal use of copyrighted works illegal.  
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DVDs.  With CSS, if a consumer, a library, or a library user wanted to make a copy of a 
small allowable portion within the fair-use doctrine, and even if the copyright holder 
allowed it, it would not be technologically possible.  CSS is a proprietary encryption 
technology (DRM) developed by Matushita Electrical Industrial Company and the 
Toshiba Corporation, that was then licensed to the group DVD Copy Control Association 
(DVDCCA).30  In order to access the DVD, a decryption key would have to be purchased 
from DVDCCA (since it is illegal to circumvent the DRM that protect the copyrights of 
the work).  If the key is purchased from the DVDCCA, restrictions are imposed on the 
purchaser (consumer, library, or library user) that prohibits the reproduction of the 
product (Lim, 2006).  Often a contract that a consumer enters into when purchasing 
copyrighted material does not reflect at all the previous restrictions set out by the 
technology developers.  
  Second, we see the tensions between copyright and contracts in the relationship 
between a user (specifically a library), and a publisher.  Since more and more libraries 
and archives are not ordering print versions of information, and current copyright law 
does not permit preservation of items such as licensed databases or a subscription to the 
New York Times, their efforts to preserve will be thwarted.  The contract agreements 
they must enter into simply by purchasing a digital object such as an e-book also severely 
limits their ability to preserve. With a print work the library doesn’t have to return the 
work, nor does it expire after a certain date. So if a work goes out of print a library has 
the right, due to Section 108 of the Copyright Act, to make three copies so that the work 
isn’t lost indefinitely.  In the past, if a book was purchased, it could then be kept.  Many 
e-books and electronic journals come with contractual restrictions on their use, and 
                                                 
30 Explain who the DVDCCA is here. 
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digital expiration dates at which point they expire. Taken away is the library’s ability 
preserve for the future. 
“The expression of rights can take different forms from a simple statement that 
declares rights, such as ‘Copyright 2006, Jane Doe,’ to a fully actionable Rights 
Expression Language (REL) that can be used to enforce protection measures.  A 
major question with rights in digital form is whether they are ‘actionable’.  
Actionable data elements can be processed by computer programs and can be 
used for automated decision making.  In a digital contract for a subscription with 
a start date of 2006 01 01 and an end date of 2006 12 31, these dates could be 
actionable for the purposes of determining which issues to send to a library.  On 
the other hand, a digital contract with a field for the terms of an agreement that 
carries a text such as ‘These materials are to be embargoed until 50 years after the 
authors death,’ is not actionable (Coyle, 2006).”  
 
Ways in which to deal with the problems presented by contracts can be seen in 
“The Proposed Rescue Power,” as set forth by Ryan.  She posits legislation that would 
give libraries and archives the right to “abridge copyright, contract and technological 
restrictions on digital works in order to ensure their preservation in the face of owner 
neglect, the inability to find an owner, or an owner’s active intention to destroy a 
valuable cultural artifact (Ryan, 2004).”  This would allow libraries to copy works they 
accessed without a license, or allow them to contract directly with, for example, the 
publisher of a specific work. 
  33
Lastly, the tensions between copyright and contracts, seen in the negotiation of rights 
between authors and publishing companies, must be examined.  Almost every time an 
author decides to publish his or her work, they must negotiate a copyright transfer 
agreement (CTA) or an exclusive license with individual publishers, detailing which of 
the rights included in the copyright bundle they will cede to the new copyright holder.  
Often, the rights they cede away are far more strident than allowed uses under copyright 
law of a copyrighted work.  This can range from disallowing the author to present their 
work to other researchers to only allowing 50 characters to be used in a classroom setting.  
From publisher to publisher the negotiated rights vary widely.  For example, when the 
American Society of Mechanical Engineers (ASME) publishes a paper the permitted uses 
are more restrictive then fair-use allows.  
“PERMITTED USES. Notwithstanding the transfer of rights described in Section 
1(A) (if applicable), ASME grants you, your successors and heirs a non-exclusive, 
worldwide, royalty-free right to: (A) reproduce, distribute, publicly display and 
publicly perform the Paper or excerpts from it solely within your company or 
organization in print format or electronically via a restricted-access internal 
Website31 (e.g., intranet or non-publicly-accessible LAN/WAN) available only to 
members of your company or organization (e.g., employees, staff, faculty and 
enrolled students and not to the general public, including alumni); and (B) create 
derivative works (but not translations) from the Paper, provided appropriate credit 
is given to Paper authors, sources and to ASME as the Paper’s publisher. You 
may credit ASME and the _____________________________ [insert 
                                                 
31Emphasis added. 
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Journal/Conference title] as the Paper’s first publisher.” (See Appendix I for full 
CTA)  
 
This agreement, because of the wording regarding “solely within your company or 
organization” means that the author of the paper could potentially be unable to present 
his/her findings at a conference or in a classroom outside the institution where the paper 
was written.  Fair use of a copyrighted work includes reproduction for the purposes of 
criticism, comment, news reporting, teaching, scholarship or research.  If the author 
wanted to reproduce portions of her work outside of her organization, for any of these 
purposes, they would be unable to due to the contract signed.  However, someone other 
then the author would still retain this ability, and the author would have signed away 
rights to their work that others would still be able to legally enjoy.  The American 
Psychological Association says that individual photocopies can be made for classroom 
use but, rather ambiguously, might charge a fee for course packs. 
“Permission is not required for the photocopying of isolated articles for nonprofit 
classroom or library reserve use. A permission fee may be charged to the 
requester if students are charged for the material, multiple articles are copied, or 
large-scale copying is involved (e.g., for course packs)32.” (Appendix I)  
The publisher Lippincott Williams and Wilkins is extremely restrictive - they state 
that permission is required for any reproductions and specifically that “[a]uthors do not 
have the right to post articles/abstracts/tables/figures online, on CD or DVD.”33  This 
potentially rules out a large variety of uses of the copyrighted work; uses that could 
                                                 
32 Emphasis added. 
33Quoted from Lippincott Williams and Wilkins authors rights page on their website. 
http://www.lww.com/resources/authors/journals-authorrights.html  
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change from work to work, since permission must be requested for each one.  The 
American Geophysical Union only allows “[t]he right to make paper copies of all or part 
of the contribution for classroom use,”34ruling out e-reserves, blackboard, and email 
distribution by the author.  The American Chemical Society only allows the work to be 
presented to 50 people at a time as well as only allowing 50 copies of any work that is 
derivative to be made. Their agreement reads,  
“[t]he undersigned author and all coauthors retain the right to revise, adapt, 
prepare derivative works, present orally, or distribute or transmit to no more than 
50 colleagues, their own paper, provided that copyright credit is given to the 
source and ACS, that recipients are informed that they may not further 
disseminate or copy the paper, and that all such use is for the personal 
noncommercial benefit of the author(s) and is consistent with any prior 
contractual agreement between the undersigned and/or coauthors and their 
employer(s). Authors/employers may post the title of the paper, abstract (no other 
text), tables, and figures of their own papers on their own Web sites, and include 
these items in their own scholarly, research paper.” (Appendix I) 
Given the wide range of CTAs described here and the careful reading that they 
require, it is possible that authors may not comprehend the considerable rights they are 
releasing to the publisher. In some cases the contract may even contradict itself. The 
Wiley CTA, for example, explains both that the author retains the right to “include the 
Contribution in a compilation for classroom use” and, alternately, that only “selected text 
(250 words) from the Contribution, for the Contributors own teaching purposes” can be 
                                                 
34Quoted from the American Geophysical Publications Website. http://www.agu.org/pubs/copyright.html 
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used in the classroom (Appendix I).  One statement says that any portion of a work can 
be included in a compilation for classroom use, while the other statement says that only 
250 words can be used for teaching purposes.  Regardless of how the CTA is read, what 
the author of the work is able to do with their work can be interpreted in various and 
conflicting ways. 
If we follow the courts reasoning so far in upholding contracts regardless of the 
infringement of those contracts on copyrights, then authors will often not even have the 
same use rights for their works as the general public does; that is the uses the public has,  
if they are able to access the work without a restrictive user agreement or DRMs 
obstructing said uses.  
The combination of the three types of contractual agreements, (between author of a 
work and publisher, between users and copyright holder, between copyright holder and 
software owner, and the DRM systems obstructing use of copyrighted material) all hinder 
the fair use and preservation of works for public use that Copyright Law is meant to 
protect.  Additionally, the added restrictions of these contracts impede the ability of 
libraries to fulfill their lending and preservation obligations.  
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Chapter Four: Creative Commons 
 
 The repeated extensions of the scope of copyright protection have catalyzed 
proponents of a strong public domain35 to develop innovative ways in which to protect 
creators.  Many of these are not as restrictive in terms of uses of works as is the current 
law.  Much has been written criticizing what many consider to be overreaching 
Intellectual Property law both in the United States and internationally.  While these 
discussions often lack solutions, some non-profits and individuals are taking action rather 
than waiting for policy to change.  In “A New Dynamism in the Public Domain,” Merges 
points to the ‘Creative Commons’ concept as one such actionable solution, arguing that 
“the advent of the ‘Creative Commons’ concept that permits any creator of digital content 
to specify open-access terms of use” is an example of private action, not waiting for 
change in government policy, augmenting the public domain (Merges, 2004).  The 
Creative Commons disseminates licenses that allow the author or creator of a digital 
work to waive some or all of their rights associated with copyright.   
Creative Commons is not the first to produce licenses that relax the “extent to 
which copyright applies to software”(O’Sullivan, 2008), however.  Before Creative 
Commons, in the mid-1980s, Richard Stallman formed a free operating system called 
GNU in reaction to copyright law being extended to include software.  Stallman also 
started the Free Software Foundation and founded a license called the GNU GPL that 
                                                 
35 The term refers to materials that are available for anyone to use for any purpose. 
  38
uses copyright to ensure the software remains free, even when changed36.  The Open 
Source Initiative also approves many licenses, some of which are similar to FSF licenses.  
Kate Spelman summed these licenses basis up well when she stated: “[w]ith open source, 
everything is allowed except that which is forbidden.  On the other hand, with a 
proprietary source, everything is forbidden except that which is allowed” (O’Sullivan qtd. 
Spellman, 2008).  The conception of the Creative Commons was loosely based on the 
visions and licenses of these previous organizations.  Lawrence Lessig writes that the 
Creative Commons was conceived in a conversation with Eric Eldred and based on the 
basic idea that was the foundation of the FSF: give away free copyright licenses.  The 
idea (again, stolen from the FSF) was to produce copyright licenses that artists, authors, 
educators, and researchers could use to announce to the world the freedoms that they 
want their creative work to carry.  “If the default rule of copyright is ‘all rights reserved,’ 
the express meaning of a Creative Commons license is that only ‘some rights [are] 
reserved.’  For example, copyright law gives the copyright holder the exclusive right to 
make ‘copies’ of his or her work.  A Creative Commons license could, in effect, 
announce that this exclusive right was given to the public.” (Lessig, 2005) 
The Creative Commons website explains the reasoning behind the options they 
provide: 
“Too often the debate over creative control tends to the extremes.  At one pole is a 
vision of total control — a world in which every last use of a work is regulated 
and in which “all rights reserved” (and then some) is the norm.  At the other end 
is a vision of anarchy — a world in which creators enjoy a wide range of freedom 
but are left vulnerable to exploitation.  Balance, compromise, and moderation — 
                                                 
36 This is often referred to as copyleft – using copyright law to make sure others can use the work as if there 
were no copyright on it. 
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once the driving forces of a copyright system that valued innovation and 
protection equally — have become endangered species” (About – Creative 
Commons). 
 These options are provided through different standard-form licenses that allow the 
waiving of different rights over digital content.  Creative Commons breaks them down 
into the following: 
“Attribution=you must attribute the author and/or licensor in the manner they 
require. 
NonCommercial=you may not use the work in a manner primarily directed 
toward commercial advantage or private monetary compensation. 
NoDerivatives=you may only make verbatim copies of the work, you may not 
adapt or change it. 
ShareAlike=you may only make derivative works if you license them under the 
same Creative Commons license terms” (Frequently Asked Questions – CC 
Wiki). 
 The Creative Commons is essentially a copyright license – and therefore operates 
as a contract.  In short, the author of the work creates a contract that disclaims some or all 
of the rights automatically given to a creator under copyright law.  Therefore, an author 
could: disclaim all rights and essentially “give” his/or her work in its entirety to the 
public domain; permit anyone to use their work in any way as long as there was no 
financial gain; or use the “Share Alike” licensing tool which would allow others to create 
and distribute derivative works, but only under a license identical to the license that 
governs the work – essentially dedicating the whole work to the public domain.   
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The implications for the public domain from this type of licensing are vast.  As 
Merges writes, “[while] not every work subject to a Creative Commons license will enter 
the public domain, certain attributes of every work will.  It is therefore a potentially 
powerful force for adding to the aggregate of works that are freely available to various 
users and various uses” (Merges, 2004).  
 The Creative Commons Project is important because it suggests that individuals 
and groups recognize the importance of a vibrant public domain and are making the 
decision to circumvent overly stringent intellectual property laws through “gifting” 
aspects or the entirety of creative works to the public domain.  In the Project’s own words 
it seeks to offer creators “a best-of-both-worlds way to protect their works while 
encouraging certain uses of them — to declare ‘some rights reserved’” (About – Creative 
Commons).  
 The Creative Commons trend demonstrates that “individuals and firms are not 
powerless in the face of an onslaught of rights that threatens to choke off incentives to 
create” (Merges, 2004).  These kinds of licenses can open up a work that otherwise might 
have been heavily controlled in terms of use to both individuals and institutions.  They do 
this through a variety of means, including those already discussed: DRMs, publishing 
contracts, or Copyright Law.  By investing the works into the public domain, the property 
claims of others are preempted, and power remains in the hands of the creator.   
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Open Access and Digital Repositories 
 The term Open-access (OA) refers to the state of an article or a work that may be 
accessed freely by anyone in the world with an internet connection.  OA literature is 
digital, online, and, generally, free.  Through discriminatory licensing practices such as 
those that the Creative Commons provides, the works are often free of many copyright 
and licensing restrictions.37  The Budapest Open Access Initiative38 states “the only role 
for copyright in this domain, should be to give authors control over the integrity of their 
work and the right to be properly acknowledged and cited” (Budapest Open Access 
Initiative).  This is does not mean that OA is incongruous with copyright; as Peter Suber 
writes “[f]or works not in the public domain, OA requires the copyright-holder's consent. 
Two related conclusions follow: (1) It is a mistake to regard OA as Napster for science. 
(2) For copyrighted works, OA is always voluntary, even if it is one of the conditions of a 
voluntary contract, such as an employment or funding contract. There is no vigilante OA, 
no infringing, expropriating, or piratical OA” (Suber, 2004).  Creative commons 
licensing, as discussed previously, is one way for creators to make sure that an author’s 
works is not more restricted in use then she is comfortable with.  
Making a work Open-access, however, is possible in other ways as well.  Varying 
degrees of OA can be negotiated with publishers.  Many publishing companies already 
                                                 
37 “There is some flexibility about which barriers to remove. For example, some OA providers permit 
commercial re-use and some do not. Some permit derivative works and some do not. But all of the major 
public definitions of OA agree that merely removing price barriers, or limiting permissible uses to "fair 
use" (‘fair dealing’ in the UK), is not enough”(Suber). 
38 An Initiative created by the Open Society Institute in 2001 in Budapest. They seek individual and 
institutional commitments to make research articles in all fields freely available on the internet. 
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allow for the archiving of different versions of an author’s paper - both pre-print as well 
as post-print39 - in institutional and subject based digital repositories.  OA respositories 
come in many different forms: subject based, such as PubMed 
(http://www.ncbi.nlm.nih.gov/sites/entrez) or arXiv (http://arxiv.org/), or institutionally 
based, such as IUScholarWorks (http://scholarworks.iu.edu/).  An OA repository may 
hold only journal articles or can include other kinds of digital materials, such as course 
packs, dissertations and data-sets. Some OA repositories allow access to all of their 
content while others let authors control the degree and accessibility of their work.  
In order to place a work in a repository whose copyright has been transferred to 
the journal’s publisher, permission needs to be obtained from the copyright holder.  Many 
journals allow archiving to varying degrees.  Some allow post-print archiving, with a 
wide array of conditions and restrictions such as 6-month embargos before the work is 
placed into a repository, or only the abstract may be archived, while others prohibit 
archiving completely.  Project Sherpa/Romeo (Sherpa/Romeo) has compiled a list of 
various publisher policies regarding archiving and copyright, detailing which publishers 
comply with mandated open access policies (MOAP) for authors and researchers funded 
by institutions who require deposit in a public repository.  
 Another example of the movement towards access and preservation of scholarly 
and scientific works may be seen in the National Institute of Health’s (NIH) new 
mandatory deposit of funded works into PubMed.  This resulted from pressure on the 
NIH to release publicly funded research to the public.  “It requires scientists to submit 
journal articles that arise from NIH funds to the digital archive PubMed Central 
                                                 
39 Pre-print refers to the authors version of a paper prior to publication and usually prior to peer review. A 
post-print refers to a version approved by peer-review (if the journal requires) and copyedited - often with 
publishers specific formatting. 
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(http://www.pubmedcentral.nih.gov/) The Policy requires that these articles be accessible 
to the public on PubMed Central to help advance science and improve human 
health”(NIH)40   
 OA repositories highlight the space that private interests, such as individuals, 
institutions, and non-profits are utilizing when attempting to legally circumvent the new 
restrictions on preservation and access to scholarly and scientific works..  Creative 
Commons-type licensing, careful understanding of the archiving policies within different 
CTAs in collaboration with institutional open access policies, and the institutional 
maintenance of subject-based and institutional repositories, can and are being used to 
adjust copyright to help fit the needs of maintaining a vibrant public domain in which 
copyrighted works can be accessed by users.   
 OA repositories41 are important to libraries in multiple contexts, but are 
particularly so in the context of scholarship.  Scholarship is dependent upon good 
preservation of and access to other scholarly materials.  In “Scholarship and Academic 
Libraries (and their kin) in the World of Google,” Courant states that scholarship is what 
research universities and related institutions are about.  Scholarship is the craft of 
learning and teaching (activities that encompass research and creative expression), and is 
fostered by habits of mind and methods of inquiry that allow us to solve unfamiliar 
                                                 
40 The NIH Public Access Policy ).  http://publicaccess.nih.gov/ implements Division G, Title II, Section 
218 of PL 110-161 (Consolidated Appropriations Act, 2008) which states:  
 
SEC. 218. The Director of the National Institutes of Health shall require that all investigators funded by the 
NIH submit or have submitted for them to the National Library of Medicine’s PubMed Central an 
electronic version of their final, peer-reviewed manuscripts upon acceptance for publication, to be made 
publicly available no later than 12 months after the official date of publication: Provided, That the NIH 
shall implement the public access policy in a manner consistent with copyright law. 
41 Although the primary focus of this paper is on Open-access repositories an institutions digital repository 
does not have to be open-access hence “Open-access and digital repositories.” The two are often used 
interchangeably, but not for the purposes of this paper. 
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problems.  “The institutional framework of intellectual property is inimical to 
scholarship.  Something is deeply wrong when the tools for extended and easy 
collaboration are plausibly frustrated by excessive concern with intellectual property” 
(Courant, 2006).  Fostering academic scholarship is part of the mandate of academic 
libraries.  This scholarship is frustrated when copyright restrictions, contractual 
restrictions, and technological restrictions prevent libraries and archives from 
maintaining, preserving, and making available digital works.  Scholarship and 
collaboration within institutions and among scholars is stifled by the lack of rights laws 
that take into account new copyright needs.  The OA movement, in tandem with digital 
repositories, is providing a much-needed loophole. 
 The cost of Science, Technical and Medical Journals (STM) is extraordinary, as 
Cornell’s Engineering Library demonstrates (with a comic twist) through their Online 
Exhibit entitled “Sticker Shock 2” 
http://astech.library.cornell.edu/ast/engr/about/StickerShock2.cfm.  
 The pages read like advertisements: “For the combined price of the Materials Science 
and Engineering A, B, C, & R journals, $17,986, you could buy a brand-new 2008 Honda 
Civic Coupe!” (StickerShock2).  Due to these kinds of prices, digital repositories have 
also become an alternative scholarly communication and publishing media (Coleman, 
2007).  The publishers generally allow some sort of archiving of this sort because “the 
available evidence shows that this does not affect journal subscriptions” (Sherpa/Romeo). 
Digital repositories provide a means for scholars to deposit electronic copies of their 
work before or at the same time as they submit to journals for publication and 
consideration (Coleman, 2007).  For certain digital materials these repositories represent 
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a way around the murky waters of copyright.  Estimates reveal that over 90% of scholarly 
journal publishers in all disciplines allow some form of self-arching; the majority of 
academic authors should feel free to self-archive. “Yet, the greater part of the peer-
reviewed literature in many disciplines continues to be toll gated and openly unavailable, 
because authors, having transferred copyright to the publisher, feel that they no longer 
have the right to self archive” (Coleman, 2007). 
 Self-archiving, in institutional or subject based digital depositories, may provide a 
way around reproduction limitations of copyright and many publishers do not prohibit it.  
Copyright need not be a barrier to scholarly holdings produced by academia at their 
institutions.  Because copyright is not a barrier to self archiving it can coexist with open-
access. Ninety-percent of ISI-ranked LIS journals do not prohibit self-archiving defined 
in any way.  Journals with CTAs (38%), the majority, do not prohibit self-archiving 
(Coleman, 2007).   
 OA repositories, in addition to providing libraries with a means for preserving 
digitized works, are also a tool that can help provide access to electronic works that might 
otherwise not be available to users, without trespassing copyright or contract.  
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Discussion: 
Libraries were inspired and shaped by the advent of the written word in printed 
form; now they face an unprecedented challenge to their purpose and viability as the 
world of preserved knowledge moves into a digital age.  Copyright law, in its current 
form, fails to address many situations that libraries find themselves in when dealing with 
digital works.  These works have changed the discourse on copyright in the United States 
dramatically from a discussion about balancing the needs of creators and the public, to a 
debate about ever tightening restrictions on access brought about by Intellectual Property 
laws (O’Sullivan, 2008).  The changes in copyright law in the United States in response 
to the advent of digital works, and in particular the Copyright Term Extension Act 
(CTEA) and the Digital Millennium Copyright Act (DMCA), have changed the way 
individuals and institutions may interact with a copyrighted work.  The DMCA restricts 
the uses of and access to copyrighted works in new ways, and makes it a crime to bypass 
technology that controls access to a work, which has an additional detrimental impact 
upon preservation of materials by libraries.  The DMCA also frustrates libraries’ ability 
to provide access by users to protected works, regardless of the legality of the access 
under current copyright protections.  The CTEA, which established the protection time 
frame for a work as the life of the author plus 70 years has, when coupled with the 
DMCA, made the preservation of digital materials, often through migration, 
extraordinarily restrictive (Ryan, 2004).
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In addition to the legal labyrinth that has become copyright law, digital media 
have prompted the imposition of new forms of contracts on copyrighted works.  
Contractually negotiated rights between authors and publishers are now often more 
restrictive in the uses of the work that they allow than fair-use doctrine has historically 
been.  The contracts between users and publishers, those between the copyright holder 
and the software producer, and, finally, the DRM systems, all hamper legal uses of 
copyrighted material.  In addition, courts have held that contract trumps copyright in 
multiple instances.  When all of these factors are combined, the magnitude of the issues 
associated with copyright protections becomes clear. 
 There are, however, some positive developments in the new digital landscape.  
Private interests, both individuals and institutions, are dedicating their works through 
such licenses as Creative Commons as well as utilizing Open-access repositories.  
Individuals are introducing these new controls on copyrighted works and then using the 
controls to affirmatively increase “free” information.  In this way private interests are 
using their control of the bundle of rights conferred upon a piece of copyrighted work to 
“create an intellectual easement of sorts” (Wagner P., 2003), while at the same time 
retaining select rights, such as attribution or how the work can be used commercially.  
Interestingly, it is the controls attributed to the user under current Intellectual Property 
rights that allows users of these licenses and spaces to “gift” their works, or portions of 
their works, to the public.  The ability to donate portions of a work while retaining 
control over other pieces of a copyrighted work demonstrates the benefits that can be 
derived when broad rights are dedicated to copyrighted works. 
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 The Creative Commons does not assert new copyright law, but instead helps to 
steer a path between privatization and total renunciation of ownership.  It attempts to 
operate within the current system rather than from without (O’Sullivan, 2008), creating a 
kind of artificial public domain through its voluntary licensing system.  
 Thus far, though, opponents of a restrictive copyright system in this country have 
had to rely on such voluntary effort, indicating that “our system [is] not working the way 
it should.  Sooner or later, the legislature will have to start representing the interests of 
the majority of its electorate, rather than those with the biggest financial muscle” 
(O’Sullivan, 2008).  Unfortunately this voluntary system of “gifting” the uses of 
copyrighted works functions effectively only when large groups of creators voluntarily 
participate. Failing that, wide-sweeping reform at the policy level is necessary to compel 
participation.   
What must be done to make sure that copyright policy supports the philosophy 
and purpose of libraries?  The answer is not straightforward, and involves more than just 
legislative changes.  Advocacy on the part of libraries is necessary to prompt these 
changes, as well as to help users, authors, and libraries to create, preserve, and legally use 
works under current law.  Libraries must work to create and support systems that enable 
users and authors to retain as appropriate rights to copyrighted works as they can under 
current law. 
 In 1983, the Registrar of Copyrights wrote, “We have entered a period of 
perpetual change in communications and information technologies” (Bernfeld, 2006).  
The advent of the DMCA, a work which was meant to clarify the bounds of copyright in 
our new information technologies, seems to have only muddied the waters.  In order to 
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proceed, the library community should revisit and examine the role the American Library 
Association played in the 1976 Copyright Act.  Then, as now, the actors in this drama 
include libraries, publishers, authors, and the US Copyright Office.  Even though over 
thirty years have passed, “[t]he balance among creators, owners, and users is as tenuous 
as ever.  The definitions of the terms as illusive” (Bernfeld, 2006).  In the almost twenty 
year build up to the 1976 revision, Congress delegated most of the responsibility for 
creating a copyright revision bill to the Copyright Office which in turn utilized advisory 
panels of the major copyright interests, as well as scholars and lawyers, to determine how 
to proceed. Without the involvement of libraries in the decision making process, libraries 
might have ended up in a situation in which they were perpetually sued for providing 
copies of works to patrons.  In 1973, Dr. Steven McCarthy of the American Library 
Association argued for a change in the act to protect this practice:   
“The purpose of the proposed amendment is to insure by specific legislative 
language that a customary, long established library service of providing a 
photocopy for a reader who requests it may be continued without infringement of 
copyright.  Adoption of the amendment would remove the threat of suit against 
libraries arising out of varying judicial interpretations of what is or is not fair use.  
At the same time this amendment would assure libraries, which are public service 
agencies largely supported by public funds, that they can and should employ 
modern technology methods in serving their readers.” (Bernfeld, qtd. H.R. Rep. 
No. 94-1476, at 2 (1976), 16). 
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Legislative lobbying of this sort led to Section 108 of the Copyright Act.42 The enactment 
of this legislation was and is still instrumental in how libraries function. Advocacy by 
libraries to protect their ability to serve the public should be similar in the latest 
Intellectual Property legislation.  The library must be just as active now, as it was in the 
past, in ensuring that they have a active voice in any new legislation. 
 The ecological niche that libraries occupy – that of enlisting copyright law to 
enrich citizenry rather than to promote a financial return on an investment – will be 
threatened if we allow the special rights, as outlined in Sections 107, 108, and 109, to 
diminish through legislation that is progressively more restrictive and punitive on 
acceptable uses of copyrighted work. 
The purpose of libraries is the creation, dissemination, and preservation of 
information - and it is on all three of these levels that we must look for a solution.  At the 
creation level advocacy efforts by academic libraries on behalf of their faculty authors is 
vital.  Before works created within universities are published, the academic libraries must 
guide their authors through the complex publishing contracts they enter into, and must 
impress upon their faculty the importance of understanding the nuanced rights they may 
be unknowingly signing away to publishers.  Authors should know which publishing 
companies grant authors the most rights to their work, including the archiving and open 
access options each publishing company provides.  Libraries have an opportunity on a 
variety of levels to lobby for change in the overreaching contracts that publishers often 
require of their authors by guiding authors to publishers whose policies allow the author 
to retain a significant number of the bundle of rights within a copyrighted work.  These 
                                                 
42 Note also that McCarthy says that “public service agencies largely supported by public funds…can and 
should employ modern technology methods in serving their readers.”   
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actions will aid authors in continuing to create scholarly works by encouraging a free 
flow of ideas unfettered by contract restrictions.  At the dissemination level, because 
libraries are some of the largest purchasers of electronic journal publications, multiple 
academic institutions could collaborate to developing acceptable archiving and copyright 
transfer agreements that faculty would use with the publishers.  Compelling publishers in 
this way would only work if numerous academic libraries, both big and small, worked 
together.  This kind of mass, collaborative action will exponentially increase the options 
for preservation and dissemination of electronic works.  Finally, preservation can also be 
enhanced through libraries’ careful understanding of the archiving policies of various 
publishers, and the ability of libraries to relay that information to their authors. 
There is also a legislative opportunity.  It is necessary for libraries to be 
aggressive in not only understanding their preservation and circulation rights in reference 
to digital works and educating users and authors about them, but in earnestly working to 
generate new legislation to protect their ability to create, disseminate, and preserve.  
Without statutory protections, the tangle of legal rights to preserve digital objects may 
soon be largely opaque.   
There are two ways that libraries might address the legislative issue.  The first is 
through advocating new legislation that gives digital preservation institutions a chance to 
preserve legally without the economic entanglements of contracts, and copyrighted 
computer programs (Ryan, 2004).  Second, the doctrine of copyright misuse is a possible 
tool for users of copyrighted works, such as libraries or archives (Covey, 2005).  This can 
be used to hold copyright owners accountable when they make improperly broad claims 
to their rights.  “Grounded in case law beginning in 1990, the doctrine forbids copyright 
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owners from attempting to secure exclusive rights, for example, through restrictive 
licensing practices or DRM technologies that are contrary to public policy or not granted 
by copyright law.  The penalty for copyright misuse is unenforceability of the copyright 
in court until the misuse has been purged and its effects no longer exists.  A finding of 
copyright misuse is ‘tantamount to losing the copyright temporarily’” (Covey, 2005).  A 
recent study, released by the Section 108 Study Group43, has examined changes that need 
to be made to Section 108, in order to allow libraries and archives to fulfill their 
preservation roles. There recommendations include:  
 “A new exception should be added to Section 108 to permit certain 
qualified libraries and archives to make preservation copies of at-risk published 
works prior to any damage or loss. Access to these "preservation-only" copies 
will be limited. 
A new exception should be added to Section 108 to permit libraries and 
archives to capture and reproduce publicly available Web sites and other online 
content for preservation purposes and to make those copies accessible to users for 
private study, research or scholarship. Rights holders would be able to opt out of 
this provision. 
Libraries and archives should be permitted to make a limited number of 
copies, as reasonably necessary, to create and maintain a single replacement or 
preservation copy. This alteration to the current three-copy limit would, among 
other things, enable libraries to more securely preserve digital materials, which 
                                                 
43 “The Section 108 Study Group was formed to prepare findings and make recommendations to the 
Librarian of Congress by mid-2006 for possible alterations to the law that reflect current technologies. This 
effort will seek to strike the appropriate balance between copyright holders and libraries and archives in a 
manner that best serves the public interest” (About the Section 108 Study Group) 
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often involves making copies Looks at Exceptions to Law for Libraries and 
Archives” (Section 108 Study Group Issues Report). 
Whether or not any of the above-recommended changes are made to Section 108, 
libraries should be involved in the formation of new policies that will shape the future of 
copyright in regards to digital works. This is of utmost and urgent importance.   
Finally, librarians and archivists must encourage and explain open and affordable 
access to scholarly information.  Information professionals must have an in-depth 
understanding of developing Intellectual Property laws, as well as the various licenses 
and technologies, in order to avoid sacrificing public or digital rights.  Legislation needs 
to be drafted for worldwide copyright exemptions and safe harbors for libraries to 
preserve and disseminate their digital material. 
Libraries have a special duty to make sure that the clause, “to promote the 
progress of science and the useful arts” remains a defense of broad dissemination and 
availability of information.  This is a cornerstone of the mission of libraries, and they 
must defend it in order to avoid becoming marginalized in the new digital order of 
Intellectual Property.  
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Appendix I: Copyright Transfer Agreements 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  55
 
  56
 
 
 
 
 
 
 
 
 
 
  57
 
 
 
 
 
  58
 
 
 
 
 
 
 
 
  59
 
 
 
 
 
 
 
 
 
  60
 
 
 
 
 
 
 
 
  61
  62
  63
 
 
 
 
 
 
 
  64
References 
About - creative commons. Retrieved 3/31/2008, 2008, from 
http://creativecommons.org/about/  
Adler, P. (2007). Association of research libraries :: Copyright timeline: A history of copyright 
in the united states. Retrieved 03/01/2008, 2008, from 
http://www.arl.org/pp/ppcopyright/copyresources/copytimeline.shtml  
American Chemical Society Copyright Status Form, Retrieved 02/25/2008, from 
 http://pubs.acs.org/copyright/index.html 
APA publication rights form. American Psychological Association. Retrieved 03/01/2008, from 
 http://www.apa.org/journals/authors/publication_rights_form.pdf 
arXiv.org e-Print archive. Retrieved 03/15/2008, from 
 http://arxiv.org/ 
Association of american publishers statement in support of sklyarov prosecution. Retrieved 
3/25/2008, 2008, from 
http://w2.eff.org/IP/DMCA/US_v_Elcomsoft/20010719_aap_sklyarov_pr.html  
Ayre, C., & Muir, A. (2004). The right to preserve: The rights issues of digital preservation. D-
Lib Magazine, 10(3)  
  65
Batchelor, J. (02/04/2004). Literary encyclopedia: Copyright act. Retrieved 2/28/2008, 2008, 
from http://www.litencyc.com/php/stopics.php?rec=true&UID=223  
Bernfeld, B. Free to photocopy? A legislative history of section 108 the library photocopying 
provision of the copyright act of 1976. Legal Reference Services Quarterly, 25(2/3)  
Besek, J. M. (2003). Copyright issues relevant to the creation of a digital archive: A 
preliminary assessment. Retrieved 9/23/2007, 2007, from 
http://www.clir.org.libproxy.lib.unc.edu/pubs/reports/pub112/contents.html  
Budapest open access initiative. Retrieved 03/20/2008, 2008, from 
http://www.soros.org/openaccess/read.shtml  
CC in review: Lawrence lessig on supporting the commons - creative commons. Retrieved 
3/31/2008, 2008, from http://creativecommons.org/weblog/entry/5661  
Choosing a license - creative commons. Retrieved 9/23/2007, 2007, from 
http://creativecommons.org/about/licenses  
Coleman, A. (2007). Self-archiving and the copyright transfer agreements of ISI-ranked 
library and information science journals. Journal of the American Society for Information 
Science and Technology, 58(2), 286-296.  
Computer Science and Telecommunications Board. (2000). The digital dilemma: Intellectual 
property in the information age. Washington, DC: The National Academies Press.  
Copyright transfer – author resources. ASME Publications. Retrieved 03/01/2008, from 
 http://www.asme.org/Publications/ConfProceedings/Author/Copyright_Transfer_3.cfm 
  66
Courant, P. Scholarship and academic libraries (and their kin) in the world of google. Retrieved 
5/29/2007, 2007, from 
http://www.firstmonday.org.libproxy.lib.unc.edu/issues/issue11_8/courant/index.html  
Covey, D. (2005). Acquiring copyright permission to digitize and provide open access to 
books. Retrieved September 10, 2007, from 
http://www.diglib.org/pubs/dlf105/dlf105.htm  
Coyle, K. (2006). The automation of rights. The Journal of Academic Librarianship, 32(3), 326-
329.  
Curran, C. (2001). What do librarians and information scientists do? the ODAPCOSRIU in the 
I&OEM. American Libraries, 32(1), 56.  
DLF draft strategy and business plan, 2000. (2006). Retrieved 3/11/2008, 2008, from 
http://www.diglib.org/about/strategic.htm  
E-research tools-UNC-chapel hill libraries: User rights and restrictions. (2008). Retrieved 
4/3/2008, 2008, from http://eresources.lib.unc.edu/eid/restrictions.php  
Ewing, J. (2003). Copyright and authors. Retrieved 2/26/2008, 2008, from 
http://www.firstmonday.org/issues/issue8_10/ewing/#e1  
Frequently asked questions - CC wiki. Retrieved 3/31/2008, 2008, from 
http://wiki.creativecommons.org/Frequently_Asked_Questions  
Gasaway, L. N. (1998). Copyright, the internet, and other legal issues. Journal of the 
American Society for Information Science, 49(11), 1003-09.  
Gasaway, L. (2002). What's happened to copyright? Information Outlook, 6(5)  
  67
Google book search. Retrieved 3/11/2008, 2008, from http://books.google.com/  
Griffen, D. (1996). Literary patronage in england, 1650-1800. New York, NY: Cambridge 
University Press.  
Griffey, J. M. (2004). The perils of strong copyright: The american library association and free 
culture. (M.S.L.S, University of North Carolina).  
Harris, M. H. (1999). History of libraries in the western world. (4th ed.). Lanham, MD: 
Scarecrow Press.  
Hirtle, P. B. Stanford copyright & fair use - digital preservation and copyright by peter B. 
hirtle. Retrieved 9/23/2007, 2007, from 
http://fairuse.stanford.edu.libproxy.lib.unc.edu/commentary_and_analysis/2003_11_hirtl
e.html  
IUScholarWorks: Home Retrieved 03/15/2008, 2008, from 
 http://scholarworks.iu.edu/ 
Lessig, L. (2005). CC in review: Lawrence lessig on supporting the commons - creative 
commons. Retrieved 3/31/2008, 2008, from 
http://creativecommons.org/weblog/entry/5661  
Lim, Y. F. (2006). Digital rights management: Merging contract, copyright, and criminal law. 
Lecture Notes in Computer Science, 3919, 66.  
Long, S. A. (2006). US copyright law: The challenge of protection in the digital age. New 
Library World, 107(9), 450-452.  
  68
Loren, L. P. The purpose of copyright. Retrieved 2/26/2008, 2008, from http://www.open-
spaces.com/article-v2n1-loren.php  
LWW Author Support Center - Author Rights. Retrieved 03/02/2008, 2008, from  
 http://www.lww.com/resources/authors/journals-authorrights.html 
Merges, R. P. (2004). A new dynamism in the public domain. University of Chicago Law 
Review, 71, 183-203.  
Newsobserver.com | user agreement. Retrieved 3/24/2008, 2008, from 
http://www.newsobserver.com/member_center/help/user_agreement/  
Ober, J. (2006). Facilitating open access: Developing support for author control of copyright. 
College and Research Library News, 67(4), 219.  
O'Sullivan, M. (2008). Creative commons and contemporary copyright: A fitting shoe or "a 
load of old cobblers?". First Monday, 13(1), 03/01/2008.  
Permissions and Copyright (AGU). American Geophysical Union. Retrieved on 03/12/2008, 
2007, from http://www.agu.org/pubs/copyright.html 
PubMed Home. Retrieved 03/15/2008, from 
 http://www.ncbi.nlm.nih.gov/sites/entrez 
Public Access Homepage. National Institute of Health. Retrieved 03/15/2008, from 
 http://publicaccess.nih.gov/ 
Rosenblatt, B. (2007). DRM, law and technology: An american perspective. Online Information 
Review, 31(1), 73-84.  
  69
Ryan, A. (2004). Contract, copyright, and the future of digital preservation. Boston University 
Journal of Science & Technology Law, 10, 152-176.  
Suber, P. (2004). Peter suber, open access overview (definition, introduction). Retrieved 
03/20/2008, 2008, from http://www.earlham.edu/~peters/fos/overview.htm  
StickerShock2. Cornell University Engineering Library. Retrieved 03/10/2008, from 
 http://astech.library.cornell.edu/ast/engr/about/StickerShock2.cfm 
The Editors. (2004). Literary encyclopedia: Licensing act. Retrieved 2/28/2008, 2008, from 
http://www.litencyc.com/php/stopics.php?rec=true&UID=1407  
The Digital Millennium Copyright Act of 1998, Pub. L. No. 105-304, 112 Stat. 2860 (Oct. 28, 
1998)., (1998).  
US CODE: Title 17,108. limitations on exclusive rights: Reproduction by libraries and archives. 
Retrieved 9/24/2007, 2007, from 
http://www4.law.cornell.edu.libproxy.lib.unc.edu/uscode/html/uscode17/usc_sec_17_00
000108----000-.html  
Vaidhyanathan, S. (2001). Copyrights and copywrongs: The rise of intellectual property and 
how it threatens creativity. New York, NY: New York University Press.  
Vaidhyanathan, S. (2004). The anarchist in the library : How the clash between freedom and 
control is hacking the real world and crashing the system. New York, NY: Basic Books.  
Wagner, P. (2003). Information wants to be free: Intellectual property and the mythologies of 
control. Columbia Law Review, 103, 995.  
  70
Walden, M. D. (2001). Could fair use equal breach of contract?: An analysis of informational 
web site user agreements and their restrictive copyright provisions. Washington and Lee 
Law Review,  
Wegner, G., & Zemsky, R. (2007). ACRL - changing roles of academic and research libraries. 
Retrieved 3/11/2008, 2008, from 
http://www.ala.org/ala/acrl/acrlissues/future/changingroles.cfm  
Wiley copyright transfer agreement. Retrieved 03/01/2008, from 
 http://www3.interscience.wiley.com/homepages/central/cta/UKscta.pdf 
What is DRM? - A word definition from the webopedia computer dictionary. Retrieved 
3/22/2008, 2008, from http://www.webopedia.com/TERM/D/DRM.htm  
Wilhelm, T. E. (Fall 2006). Google book search: Fair use or fairly useful infringement? Rutgers 
Computer & Technology Law Journal, 107(29)  
 
